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EEFORE THE NATIONAL GREEN TRIBUNAL,
PRINCIPALBENCH . NEWDELHI
0. A.NO. 97 OF 2024

IN THE MATTER OF:

Madan Lal ..Applicant
Versus

STATE OFUTTARAKHAND&ORS ...Respondents

REPLY AFFIDAVIT ON BEHALF OF RESPONDENT NO 2,
DIRECTEIR GEOLOGY AND MIHIHG STATE OF
UTTARAKH.&HD IN COMPLIANCE THE DIRECTIONS
PASSED VIDE ORDER DATED 08.05.20 ‘2'!]24 BY THIS HON'ELE

TRIBUNAL

Most respectfully showed:

I, Rajpal Legha male|, 3/0 Chandu Ram Legha, aged
about 44 years, presently posted as Director, Directorate of
Geology and Mining, Uttarakhand, Dehradun, do hereby

solemnly affirm on oath and state as under:

1. That in my abovementioned official capacity, 1 am acquainted
with the facts and circumstances of the present case, and | am
fully competent to file present Reply by way of Affidavit.

A That the Hon'ble bench took cognizance of the present case
‘upon letter petition sent by the applicant and hon'ble Tribunal

arder dated 05.04.2024 was pleased to pass following

L DisrEA ions relating to environment ansing out aof the

HONE L R glementation of the enactments specified in Schedule | o
~ e National Green Tribunal Act, 2010. 4. In view of the
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averments made in the application, we also consider 1t
appropriate that a Joint Committee be constituted to verify
the factual position and suggest appropriate remedial action.
Accordingly, we constitute a Joint Committee comprising of
representatives of MoEF&CC Integrated Regional Office,
Dehradun, Uttarakhand Peollution Contro! Board and the
District Magistrate, Dehradun and direct the same o
undertake visits ta the site, look into the grievances of the
applicant, associate the applicant and representative of the
concerned project proponent, verify the factual position and
suggest appropriate remedial actior. The State PCB will be
the nodal agency for coordination and compliance.”

3. That there after upon the receipt of the joint committee report

the hon'ble Tribunal vide order dated 08.05.2024 was pleascd
to pass following directions:

“4. Jn wview of the averments in the application and
observations in the report of the Joint Commitiee, we consider it
appropriate to have response of (1) State of Uttarakhand
through Chief Secretary, Government of O.A. No. 97 of 2024
Madan Lal vs State of Uttarakhand &Ors. 2 Uttarakhand, (2]
Director, Geology and Mining, Uttarakhand, (3] District

e - Magistrate, Dehradun, (4) Mr. Diwan Singh S/o0 Mr. Mehar
:@Q_l:‘} Sigh, Gram Pradhan, Asoi, (5) Mr. Gyara Singh s/o Mr. Ram
§ ' Singh;) resident of Asoi and (6) Mr. Vijan §/0 Mr. Dhan Singh,
’u’:\W'.[ ok Pesicﬁaﬂt of Asoi (named n the report} who stand impleaded as
=kt .."-]'_fé.épgiﬁﬁems No. 1 to 6. The Registry is directed to prepare and
\ i"ﬂ“” S Bttach/memo of parties to the application and issue notices to
\’&;}Eﬁ.---;{#ﬁundems No. 1 to 6 reguiring them 1o file ther

s

=V peply/response  within  two months at judical-ngtiagov.in
preferably in the form of searchable PDF/OCR Supported PDF
and not in the form of Image PDF.

5. Notices be served on Mr. Diwan Singh, Mr. Gyara Singh
and Mr. Vijan through the District Magistrate, Dehradun and for
this purpose notices 1ssued to them be sent to the District
Magistrate, Dehradun by Email for getting service of the same

effected on them and Sendmg:;is report in this regard within

oo




[fifteen days.
6. List for further consideration on 09.08.2024.”

4. That at the outset it submitted that for effective prevention of
illegal mining/transportation/storage, Uttarakhand Minerals
(Prevention of Illegal Mining /Transportation and Storagg)
Rules-2021 have been promulgated by the Governments
Notification No. 1874/VII-1/2021/158K-04 TC dated 10
November, 2021, under which action is taken against illegal
mining/transportation/storage as per rules under the relevant
provisions mentioned herein.That the copy of the Uttarakhand
Minerals (Prevention of Illegal Mining /Transportation and
Storage) Rules-2021 is annexed herewith as ANNEXURE A.

5. That with the sole objective to curb the illegal mining/storage

of minerals amendment to the existing rules dated 10.11 2021
o1 T -"f!. been donevide notification no 2891 /VII-A-1/2023-03(102)
“:'\-' Gb' ated 14.11.2023. That the copy of the notification dated
:* EE”E‘F" st 'lﬂi'i'i 023 is Anncxed herewith as ANNEXURE B.

e

i 0y F'Eﬁm Ry |

"5:' e firadun Olsirie :EI

By NaAN UV 202 | 7 =
*:'..-r« 6. H@S also submitted herein that in erder to curb instances of

hﬁﬂhﬁﬂmegm mining/transportation, District AntiIllegal Mining

Force has been constituted in each district of the state under
the chairmanship of District Magistrate at district level and
under the chairmanship of Sub-District Magistrate at Tehsil
level, in which, apart from the Revenue Department, Forest
Department, Police Department, Mining Department,
environmentalexperts and local village head have been

nominated as members.That the list of the Forces deployed at

H{ M!ﬂ%‘
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44 4
various districts 1s Annexed herewith as ANNEXURE C.

#. That further it is submitted that an enforcement cell has been
formed at the directorate level, which conducts surprise raids
on illegal mining/illegal transportation/illegal storage. This

this financial vear (April 2024 to july 2024|, the
enforcement cell took action in a total of 29 cases and a

total amount of Bs. 18.06 crore was recovered, against. That
the tabular form of the cases and recoverics affected 1s
annexed herewith as ANNEXURE D.

8. It is further submitted herein an effort to reach out to the

complaints of illegal mining/transportation/ dregging Public

sign  Boards/unipoles have been installed in the

OLAA
e Het;ﬂia of all the members of the District Anti illegal mining

NDER SmGH L * _ _
EE ' oERITE 'have been clearly mentioned.That the copics of few

hﬂ@graphs are annexed herewith as ANNEXURE E.

ining/dredging areas of the state, in which the contact

D' Dehe aoi

H i Laggnett

"f.i.  Reg.ka. 45012

the complaints received from public regarding illegal mining,
the Directorate has prepared and implemented online
Complaint Redressal Portal on departmental e-mining portal
dgmappl.uk.gov.in That the copy of the portal is ANNEXUED
herewith as ANNEXURE F.

10.1i is also submitted herein that River Bed Mining in the State

of Uttarakhand is carried out in a scientific and highly

s




regulated manner as per the provisions of State Mining
Policy and Uttarakhand Minor Minerals Rules, 2023 taking
due care of environment and ecology of the area. It 1s
compulsory to obtain Environment Clearance under EIA
Notification 2006 prior to sanction of Mining Leases.
Excavation of river bed material (RBM) is carried out as per
approved mining plan and the Sustainable Sand Mining
Guidelines-2016 & Enforcement and Monitoring Guidelines
for Sand Mining, 2020 (EMGSM-2020] of Ministry of
Environment, Forest And Climate Change, Government of
India within the demarcated area up to a depth of 03 meter
or ground water level whichever is less. It is also
compulsory to obtain Consent to Establish and Operate
from State Pollution Control Board before commencing the

Etcavatinn of river bed mining. Excavation of RBM is done

ﬁ
2 1A ﬁi?]:;muallv The State Mining Policy and Rules does not

pém;it use fo machines i.e. JCB, Poclane etc. for excavation
T E:-f R.'I.FET Bed Material. River Bed Mining is not permitted

'.\\.:q £ dﬂ!‘m.# the Monsoon season from Olst July onwards up to
\‘tdpﬁh September and also from sunset to sunrise.

= = Transportation of RBM is carried out on E-Transit Pass.

11.That it is pertinent to mention that an Independent Complaint
Redressal Committee has been constituted by the
Government's Office Memorandum No. 1312, dated 10 August
2023, In which Mr. VK Maheshwari, retired judge, Mr. Darban
Singh Garjyal, retired 1AS, Mr. Vinod Singhal, retired IFS and

Mr. Kalvan Singh Rawat, Padmashrege, environmentalist have

A




46 6

been nominated.That the copy of the nomination is annexed

herewith as ANNEXURE G.

12.That further to solve the issue of illegal mining and guick
response C.M. Helpline 1905 is already effective at state levels
from the vear 2019 for complaints of general public. That the
general public is also made aware of this helpline through
various complaints. That the details of the complaints
received upon the above portal is annexed herewith as
ANNEXURE H.

13.That further the state has developed and implemented
Grievance Redress and Monitoring System ([CPGRAMS) since
2020 the purpose of which is to absolve the complaints of

eneral public related to illegal mining at the shortest possible

C}T‘qlﬁl That monitoring of this system is done by Secretary,
Géﬁﬁﬁ and Mining Department, State of Uttarakhand every
_ EPENDEREI'-IGH"._ :

iz~ oweek gnd Hon'ble Chiel Minister every month.

: Deheadui Disthit 7 =1
 Reg M ASINZNN 7 &
. E?‘:.."- l'.;‘ ‘::'.

':”TAHW%“ is also submitted that in compliance of the directions

passed by Hon'ble Apex court in SLP(Crl) no 10707 /2019 titled
as Kanwar Pal Singh Versus State of Uttarpradeshéeors. the

instructions have been issued to all the District magistrates to
take action/register cases under relevant Penal Provisions and
Prevention of damage to Public Property Act for the offenders
found involved in illegal mining/dredging. That the copy of the
Supreme Court order in SLP(Crl) no 10707/2019 and order
passed by the Industrial Development (Mining) Department-1,
Sachivalaya, Dehradun is annexed wej%tiaa ANNEXURE 1.

ﬂﬁmr
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15.That for the future course of action that the department 1s
under process of developing modern Mining digital
Transformation and Surveillance System (MDTSS5) for eflective
prevention of illegal mining/illegal transportation and increase
in revenue in the state. That the implementation of MDTSS 15

annexed herewith as ANNEXUR J.

16.That in compliance of the order dated 08 May 2024 passed by

this Hon'ble Tribunal: the Present response/reply is filed for kind

Qf:%r this Hon'ble Tribunal. WFMW

H‘:IMuH b

% Dergadd nclnmﬂ = I D
' i LIEnc t
rm_-, eyt 5_:. eponen

-~

GjNgntention

I, the deponent above named do hereby verify and say that
the contents of my above report by way of affidavit are true and
correct to my knowledge based on record, no part of it is false and
nothing material has been concealed therefrom. That legal
submissions are further true as per legal advice received and

helieved to be true and correct

Verified by me on..==... 7.5, ab..meefiees on
this.... 8 6....day of, September 2024.
SR, Nowwers - AHE.. "
Date...2.87 “qr‘i“w e L"']"H
The aia '“wm“"mm"t“ Deponent
®hr.. .

L |
who 1S ientined by Snnseid

= Dehradun Mulﬂl}‘iq #[Tm*r .,g,-l.l l'f__'-'i

virender Singh
rvncalo | Nolary Daluadis
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LEASES OF PRIVATE LAND

1- M/S Vishnugadh Peepalkoti Jal- Vidhyut

Pariyojna, THDC, India
Village: - Gadi (Virhi), Chamoli
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RIVER DREDGING- 2023
DISTRICT- CHAMOLI

|. Shri Dalbeer Rodhiyal
Village:-Sarkot, Tharali, Chamoh
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2. Shri Mahendra Singh S/O Shri Darban Singh
Village: - Gadi (4), Chamoli
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3. Shri. Raghuveer Singh Negi S/O Shri
Nandan Singh Negi
Village:-Jaykandi-1, Karnaprayag, Chamoli
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4. Shri Mahendra Singh S/O Shri Kundan
Singh
Village: - Gadi (2), Chamoli




5.

a3

‘Shri Mahendra Singh S/0 Shri Kundan Singh

Village: - Helang, Joshimath, Chamoli
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| (:Jq Shri Raghuveer Singh Negi

'S/O Shri Nandan Singh Negi

Village:-Jaykandi-1, Karnaprayag, Chamoli
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7. SJJ:i Suryaprakash Kunwar
\l’illﬂge: - Kshetrapal-2, Chamoli
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RIVER DREDGING-2(23,
'J DISTRICT- RUDRAPRAYAG

1-Shri Bhupendra Singh Rana s/o Shri Bahadur Singh
| | Rana

Village: - Baniyari, Rudraprayag
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| ‘ 2- Shri Kushal Singh Negi s/o Chandra Singh Negi
| h Village: - Jalai Sursal -1, Ukhimath, Rudraprayag




s | 104
e

’I

||

3-Shikhar Trading Company,

;‘ Shri Sashi Bhushan Uniyal s/o Shri Jagatram Uniyal

| Village: - Parkandi- Kakra, J akholi, Rudraprayag
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4. Shri Deepak Singh s/o Shri Narendra Singh Rawat

Village: - Jalai Sursal-2, Ukhimath, Rudraprayag
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5. Shri Ranjeet Singh s/o Ghyan Singh
| Village: - Massoona, Ukhimath, Rudraprayg
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6. M/S G. K. Enterprises,

Shri Harshvardhan Sati s/o Surajmani Sati

Village: - Bhatwari Sunar, Ukhimath, Rudraprayg
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A_i- LEASES OF e- TENDERING AND e- AUCTION
'|

1--!Kamlesh Bhatt
Village: - Jhirmoli, Rudraprayag
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Shoorveer Singh

Village: - Ginwala, Rudraprayag
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' 3-Dharmendra Singh

Village: - Gabni, Ukhimath, Rudraprayag
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 B- LEASES OF PRIVATE LAND

1- ‘_Ii'vlahaveer Singh

|
Village: - Giwadi, Ukhimath, Rudraprayg
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Sr. No District CLOSED | ASSIGNED
1 Almora 9
2 Bageshwar a7 1
3 Champawat 3
4 Chamaoli 10
5 Dehradun 67 2
6 Haridwar 79
7 Mainital 73
8 New Tehr 12 _J
9 Pauri Garhwal 36
10 Pithorag:s arh 16
11 Rudraprayad 1
12 UdhamSingh 63 1
Nagar
13 Uttarkashi 7
TOTAL 424 4
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| . REPORTAELE
IN THE SUPREME COURT OF INDIA

CRIMINAL APPELLATE JURISDICTION

CRIMINAL APPEAL NO.1920 OF 2019

ARISING OUT OF S.L.P(CRIMINAL) NO, 10707 OF 2019
|
| KANWAR PAL SINGH o APPELLANT(S)
i VERSUS
| ' THE STATE OF UTTAR PRADESH AND ..
' ANOTHER RESPONDENT(S)
- JUDGME

| SANJIV KHANNA, J.
| !

‘ . Leave grantad.

] 2 Kanwar Pal Singh, the appellant, impugns the order dated 22"
' July 2019 whereby the High Court of Judicature at Allahabad has

| dismissed his petition under Section 482 of the Code of Criminal
Procedure, 1973 (‘Code' for short) for quashing criminal

‘ | prosecution under Section 379 of the Indian Penal Code, 1860
(1PC' for short), Rules 3, 57 and 7 of the Uttar Pradesh Minor

A | Mineral (Concession) Rules, 1963, Sections 4 and 21 of the Mines

and Minerals (Development and Regulation) Act, 1857 (‘Mines

Criminal Appeal arising out of SLP [Crl.) No. J07U7 OF 2013 Page 1 of 17
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Regulation Act’ for short), and Sections 3 ard 4 of the Prevention
of Damage to Public Property Act, 1984 arising out of Crime Case

, MNo. 289 of 2018, Police Station Vindyachal, District Mirzapur, Uttar

Pradesh. The appellant had also challenged, without success
| , before the High Court, the order dated B" February 2019 passed
by the Chief Judicial Magistrate taking cognizance and

summaning the appellant for trial.

| ' 3. In briet, the facts of the case are that on the basis of a complaint
fled by one Mr. SK. Pal, Surveyor, Mines Departmert, Disirict

Mirzapur, FIR No. 0289 dated 15" November 2018 was registered

' at Police Station, Vindyachal, inter alia recording that on 2*

I November 2018, during inspection of the mining site in Village

Nandni, Tehsil Sadar, District Mirzapur, the Nayab Tehsildar had
| noticed illegal mining whereupon a report vide letter dated 12"
November 2018 was submitted to the Sub-Divisional Magistrate,
Sadar. The appellant is a Direclor of M/s. Kanwar Enterprises Pvt.
. Ltd., which was granted rights to excavate sand vide mining lease

over Plot MNo. 2/4, measuring 1235 acre and Plot MNo. 2/5

measuring 12.35 acre in Village Nandni. However, it is alleged that
the appellant was mining sand outside the permitted area in
village Babhni numbersd as 534/2 where he had illegally

excavated a pit 50 feet long, 50 feet wide and 2 meter deep.

Criminal Appeal arising out of SLP (Crl.)No, 10707 of 2019 Page 2 of 17
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Consequently, the District Magistrate had ordered for immediate

registration of the FIR under the aforesaid provisions,

4. Though a number of contentions were rased before the High

Court, the learned senior counsel for the appellant has during the

course of arguments before us restricted his submissions to the
violation of Section 22 of the Mines Regulation Act and the legal
effect thereof, Referring to the contents of the FIR, it is submitted
that the appellant has been wrongly charge-sheetad by the palice

for the offences, as at the best there was violation of Section 4,

which is punishable under Secton 21 of the Mines Regulation Act.
it is highlighted that M/s. Kanwar Enterprises Pvl. Ltd. had held a
valid lease for mining. As per Section 22 no court can take
! | cognizance of the offences under the Mines Regulation Act,
| | except on & complaint in writing by a person authorised by the
| Central or State Government. The State police not being
' authorised, could not have filed the charge-sheet/complaint. The
l contention predicated on Section 22 of the Mines Regulation Actis
! made by relying upon the judgment of this Court in Jeewan

Kumar Raut and Another v. Central Bureau of Investigation'.

In the written submissions filed by the appellant, a relatively new

| ' plea and contention has been raised by relying upon the

| | 1(2008) 7 SCC 526
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judgments of this Court in Belsund Sugar Company Limited v.
Stare of Bihar Sharat Babu Digumarti v. Governmeri of NCT
of Delhi’ and Suresh Nanda v. Central Bureau of Investigation
to urge that the Mines Regulation Act being a special statute,
prosecution for an offence under Section 379 of the IPC would not
be maintainable. The judgment of this Court in State (NCT of
Delhi) v, Sanjay., it is submitted, is distinguishable as the FIR for
the offence against illegal sand mining In Sanfay (supra) was
registered suo moto due to non-production of any document to
establish mining rights and therefore, the ratlo in that case would
apply only to cases of illegal mining where the mining lease had

already been revoked or there was no subsisting mining lease.

5. We find the submission of the appellant to be untenable. In
Sanjay (supra), a Division Bench of this Court had decided
appeals preferred against the conflicting judgments of the Delhi
High Court, Gujarat High Court, Kerala High Court, Calcutta High
Court, Madras High Court and Jharkhand High Court on the
guestion whether a person can be prosecuted for the offences

under Sections 278/114 and other provisions of the IPC on the

Z (1909) 8 SCC 820
Fam7p2sce 18

4 (2008) 3 SCC 674
§[2004) 9 5CC TV
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allegations of illegal mining in view of Section 22 of the Mines

Regulation Act, which reads as under.

“22. Cognizance of offences.— MNo court shall iake
cognizance of any ofience punishable under this Act or any
rules made thereunder except upon complaint in writing
made by a person authorised in this behalf by the Central
Government or the State Government.”

After adverting to the provisions of the Code, namely, Sections
2(c), 2(d) and 2(h) which define 'cognizable offence’, ‘complaint’
and ‘investigation' respectively, this Court had referred to Section

4 of the Code, which reads as under:

“4. Trial of offences under the Indian Penal Code and
other laws,— (1) All offences under the Indian Penal Code
(45 of 186Q) shall be investigated, inguired into, tried, and
ctherwise dealt with according to the provisions hereinafter
contained.

(2) All offences under any other law shall be nvestigated,
inquired into, ried, and otherwise dealt with according to the
same provisions, bul subject to any enactment for the bme
being in force regulating the manner or place of
investigating, inquiring inta, trying or otherwise dealing with
such ofences.”

. As per sub-section (2) to Section 4, all ofiences under any law,
. other than the IPC. can be investigated, inguired into and tried
under the Code, subject to any enactment regulating the manner
or place of investigation, trial etc. of such offences. Section 21 of

the Mines Regulation Act, it was observed, stales that the

offences specified thereunder are cognizable. Section 41 of the
|

' Criminal Appeal artsing out of SLP (Crl.) Mo, 10707 of 2013 Page 5 of 17
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|
' Code was referred to elucidate that the police has the power to

arrest without warrant in case of cognizable offences. Sections

1490 to 152 of Chapter X| of the Code that require the police to

prevent cognizable offences either by arest or otherwise, etc.
| were referred, to hold that the aforementioned provisions show
that a police officer of his own authority has the duty to prevent
any injury atempted to be committed to any public property or
national assets and also 10 prosecute such persons in accordance

with law.

Accordingly, in Sanjay (supra) it was held that the investigation of

the offences is within the domain of the police and the power of a
| aolice officer to investgate into cognizable nffences is not
ardinarily impinged by any fetters albeif the power must be
exercised as per the statutory provisions and for legitimate

| purposes. The courts would interfere only when while examining

| , the case they find that the police officer in exercise of the

II investgatory powers has breached the statutory provisions and
| put the personal liberty andfor the property of a eitizen in jeopardy
by an illegal and improper use of the powers or when the
investigation by the police is not found to be bona fide cr when the

investigation is tainted with animaosity. While examining the issue,

WMM&M Page & of 17
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this Court in Sanjay (supra) took notice of the decision in H.N.
Rishbud v, State of Delhi® wherein this Court has held that a
defect or illegality in investigation, however serious, has no direct
bearing on the competence or the procedure relating to the taking
of the cognizance or trial. The cardinal principle of law as noted by
this Court in Directorate of Enforcement v. Deepak Mahajar is
that every law is designed to further the ends of justice and should
not be frustrated on mere technicalities. The public trust doctrine
was cited and applied to underscore the principle that certain
resources like air, sea, water, forests and minerals are of great
importance to the people as a whole and that the government is
enjoined to hold such resources in trust for the benefit of the
general public and to use them for their benefit than to serve

private interests.

This Court in Sanjay (supra) has cited several decisions wherein
the challenge to the prosecution on the ground that there can be
no multiplicity of oflences under different enaciments was resolved
and answered by relying upon Section 26 of the General Clauses

Act, which we would lke to reproduce for the sake of

COnvenience:

» AIR 1955 SC 196
T {1994) 3 SCC 440

Page T ol 17
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“26. Provision as to offences punishable under two or
| more enactments.— Where an act or omission
| constitutes an offence under two or more enactmants, then

the offender shall be kable to be prosecuted and punished
| under either or any of those enactments, but shall not be
liahle to be punished wice for the same offence.”

seclion 26 of the General Clauses Act permits prosecution for
| ‘different offences’ but bars prosecution and punishment twice for
the 'same offence’ under wo or more enactments. The expression
‘zame offence’ has been interpreted by this Court in numerous
decisions viz.,, Magbool Hussain v. State of Bombay* with
refererce to the provisions of the Sea Customs Act and the

Foreign Exchange Reguiation Act, 1947, Om Parkash Gupta v.

State of U.P and State of Madhya Pradesh v. Vieereshwar Rao
Agnihotri* with reference to Section 408 of the IPC and Section
5(2) of the Prevention of Corruption Act; T.S, Baliah v. ITO" with
| reference to Section 52 of the Income Tax Act, 1922 and Section
177 of the IPC: Collector of Customs v. Vasantraj Bhagwanji
Bhatia>. with reference 10 the provisions of the Customs Act 1962
and the provisions of the Gold (Control) Act, 1968; State of Bihar
!I v. Murad Ali Khan* with reference to the provisions of Sections

447, 429 and 379 of the IPC and provisions of the Wildlife

' AR 1853 BC 325

" AR 1957 SC 458

1 A 1867 SC 502

| B oaiE 1RRG B T01
© (1088) 3 SCC 467
U (1088) 4 SCC 655

' Criminal Appeal arising out of SLP (Crl) K0, 10707 of 2018 Page 8 of 17




17

130

(Protection) Act, 1972; Avtar Singh v. State of Punjab* with
reference to Section 39 of the Electricity Act, 1910 and the
provisions of theft under the IPC: and Institute of Chartered
Accountants of India v. Vimal Kumar Surana= with reference to
the provisions of the Chartered Accountants Act, 1949 and
offences under Sections 419, 468, 471 and 472 of the IPC,
Elucidating on the provisions of Section 4 read with Sections 21
and 22 of the Mines Regulation Act and the offence under Section

370 of the IPC, it was observed in Sanjay (supra):

“69. Considering the principles of interpretation and the
wordings used in Section 22, in our considered opinior, the
provision s not a complete and absolute bar for taking
action by the police for illegal and dishonestly committing
theft of minerals including sand from the riverbed. The Court
shall take judicial notice of the fact that over the years rnvers
in India have been affected by the alarming rate of
unrestricted sand miring which is damagng the ecosystem
of the rivers and safety of bridges. It also weakens
riverbeds, fish breeding and destroys the natural habitat of
many organisms, If these illegal activities are nol stopped by
the State and the police authorities of the State, it will cause
serious repercussions as mentioned hereinabove. It will not

only change the river hydrology but also will deplete the
groundwater levels,

70. There cannot be any dispute with regard to restrictions

imposed under the MMDR Act and remedy provided therein.

In any case, where there is a mining activity by any person

| in contravention of the provisions of Section 4 and other
sections of the Act, the officer empowered and authorised

under the Act shall exercise all the powers including making

a complaint bafore the Jurisdictional Magistrate. It is also

not in dispute that the Magistrate shall in such cases take

™ AIR 1065 SC 636
iF m011)1 SCC 534

b larisi ' of SLP (Crl.) No. 10707 of 2018 Page Sof 17
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cognizance on the basis of the complaint filed before it by a
duly authorised officer. In case of breach and viclation of
Section 4 and other provisions of the Act, the police officer
cannot insist the Magistrate for taking cognizance under the
Act on the basis of the record submitted by the police
alleging contravention of the said Act. In other words, the
prohibition contained in Section 22 of the Act against
prosecution of a person except on a complaint made by the
officer is attracted only when such person Is sought to be
prosecuted for contravention of Section 4 of the Act and not
for any act or omission which constitutes an offence under
the Penal Code.

71. However, there may be a siluation where a person
without any lease or licence or any authority enters into river
and extracts sand, gravel and other minerals and remove of
ransport those minerals in a clandestine manner with an
iment to remove dishonestly those minerals from the
possession of the State, is liable to be punished for
committing such offence under Sections 378 and 379 of the
Penal Code.

72. From a close reading of the provisions of the MMDR Act
and the offence defined under Section 378 IPC, it Is
manifest that the ingredients constituting the offence are
different. The contravention of terms and conditions of
mining lease or doing mining activity in violation of Section
4 of the Act is an offence punishable under Section 21 of
the MMDE Act whereas dishonestly remowving sand, gravel
and other minerals from the river, which is the property of
the State, out of the State’s possession without the consent,
constitute an offence of theft Hence, merely because
initiation of proceeding for commission of an offence under
the MMDR Act on the hasis of complaint cannot and shall
not debar the police from taking action against persons for
committing theft of sand and minerals in the manner
mentioned above by exercising power under the Code of
Criminal Procedure and submit a report before the
Magistrate for taking cognizance against such persons. In
ather words, in a case where there is a theft of sand and
gravel from the government land, the police can register a
case, investigate the same and submit a final report under
Section 173 CrPC hefore a Magistrate having jurisdiction for
the purpose of taking cognizance as provided in Section
190(1)(d) of the Code of Criminal Procedure.”

{emphasis supplied)

Criminal Appeal arising out of SLP (Crl) No. 10707 of 2013 Page 10 of 17
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7.  As noticed above, In the written submissions the appellant has
relied upon Belsund Sugar Company Limited (supra), Sharat
Babu Digumarti (supra) and Suresh Nanda (supra) to contend
that where there is a special act dealing with a special subject,
resort cannot be taken to a general act. The said submission has
no force in view of the ratio in Sanjay (supra) as quoted above
which specifically refers to Section 26 of the General Clauses Act
and states that the offence under Section 4 read with Section 21
of the Mines Regulation Act is different from the offence
punishable under Section 379 of the IPC. Thus, they are two
different’ and not the ‘same offence’. It would be relevant to state
here that the Delhi High Court in its decision reported as Sanjay
v. State*. which was impugned in Sanjay (supra), had accepted
an identical argument to hold that once an offence is punishable
under Section 21 of the Mines Regulation Act, the offence would
not be punishable under Section 373 of the IPC. This reasoning
was rejected by this Court and the judgment ot the Delhi High

. Court was reversed. The contention relying on the same

reasoning before us, therefore, must be rejected.

8  We would also reject the contention raised by the appellant in the

s (2004) 109 DRJ 594
Criminal Appesl arising out of SLP (Crl.) Mo, 10707 of 2019 Page 11 of 17
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written submissions that the alleged theft of sand is not punishable
under Section 379 read with Section 378 of the IPC as sand is an
immovable property as per Secton 3 (26) of the General Clauses
Act. In the present case, sand had been excavated and was
thereupon no longer an immovable property. The sand on being
excavated would lose its attachment to the earth, ergo, it is a
movable property or goods capable of being stolen. {See
Explanation 1 to Section 378 of the IPC and Sanjay (supra) as

quoted above}

We would in the end refer to the judgment in Jeewan Kumar
Raut (supra) on which considerable reliance was placed by the
appellant at the time of the hearing. The said judgment was
distinguished in Institute of Chartered Accountants (supra) by
observing that the provisions of the Transplantation of Human
Organs Act, 1994 (TOHO Act' for short) were difierent and were
not similar to the provisions of sub-section 2 to Section 24-A, 25
and 26 of the Chartered Accountanis Act as the TOHO Act is
hedged with a non-obsiante clause. We would like to further
elucidate and explain that in Jeewan Kumar Raut (supra) this
Court was examining the right of the appeliant therein to claim

statutory bail in terms of sub-section (2) to Section 167 of the

F el A i ; aut of SLP (Crl.) Mo, 10707 of 2018 Pﬂg«u.‘l.i‘nf.i?
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Code on the ground that the Central Bureau of Investigation (CBI'
for short) had failed to file the charge-sheet within 90 days from
the date of arest. Relying on Section 22 of the TOHO Act, which
mandates filing of a complaint by a person duly authorised by a
competent authority, it was observed that the TOHO Act is a
special law which deals with the subjects mentioned therein, viz,,
offences relating to the removal of human organs, ete. Ordinarily,
any person can set the criminal law inlo moton but the legislature
keeping in view the sensitivity and importance of the subject had
provided that the violations under the TOHO Act would be dealt
with by the authorities specified therein. Thereafter, reference was
made 1o Section 4 of the Code as cited above, 1o hold that the
TOHO Act being a specal Act, the matters relating to cffences
covered thereunder would be governed by the provisions of said
Act, which would prevail over the provisions of the Caode.
Reference was made to clause (iv) of sub-section (3) to Section
13 of the TOHO Act which states that the appropriate autharity
shall investigate any complaint of breach of any of the provisions
of the said Act or any rules made thereunder and take approprate
action. There is no similar provision under the Mines Regulation

Act i.e. the Mines and Minerals (Development and Regulation)

Act, 1957.

Crimingl Appeal arising out of SLP (Crl.) Ne. 10707 of 2019 Page 13 ol 17
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In Jeewan Kumar Raut (supra), it was noted that the CBI has
been designated as an appropriate authority under the provisions
of the TOHO Act and therefore entitled to carry on investigation. In
this context, it was observed that Section 22 of the TOHO Act
prohibits taking of cognizance except on a complaint made by an
appropriate authority and therefore the police report filed by the
CBlI was orly a complaint petition made by an appropriate
authority in terms of Section 22 of the TOHO Act, Consequently,
sub-section (2) to Section 167 of the Code would not be attracted
as the CBI could not have submitted a poliice report in terms of
sub-section (2) to Section 173 of the Code. Jeewan Kumar Raut
(supra) was, thus, dealing with a contention and jssue entirely
different from the one raised in the present case. It is undisputed
that decisions of the courts cannot be blindly applied in disjunction
of the factuzl circumstances and issues of each case. The court
decisions expound on the law as applicable to the specific
circumstances of each case and such expasition may not
therefore be necessarily applicable to another case given its own
peculiarities. Therefore, the contention predicated on the ratio in

Jeewan Kumar Raut (supra) holds no merit.

Criminal Appesl arising out of SLP (Cri.| Mo, 10707 of 2013 Page 14 of 17
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We would again advert to the decision in Sanjay (supra) which
had overruled the decision of the Calcutta High Court in Seema
Sarkar v. State” wherein the High Court held the proceadings to
be invalid and illegal as the Magistrate had taken cognizance on
the hasis of a charge-shest submitted by the police under Secton
21(2) of the Mines Regulation Act and Section 379 of the IPC,
observing that the cognizance was one that cannol be split or
divided. The High Court had further observed that as the
complaint was not made in terms of Section 22 of the Mines
Regulation Act, the cognizance was bad and contrary to law. We
have already noted the decision of the Delhi High Court which had
directed thal the FIR should not be treated as registered under
Section 379 of the IPC but only under Section 21 of the Mines
Requlation Act. These decisions of the Calcutta High Court and
the Delhi High Court were reversed and set aside by this Court in
Sanjay (supra) after referring to Section 26 of the General
Clauses Act and the meaning of the expression ‘same offence’, to
observe that the offence under Section 21 read with Section 4 of
the Mines Regulafion Act and Section 379 of the IPC are different
and distinct. The aforesaid reasoning compels us to reject the

contention of the appellant that the action as impugned in the FIR

17 11968} 1 Cal LT 95

| Criminal Appeal arising out of SLP (Crl) Mo, 10707 of 2013 Page 15 of 17
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is a mere violation of Section 4 which is an offence cognizable
only under Section 21 of the Mines Regulation Act and not under
| any other law. There is no bar on the Court from taking
cognizance of the offence under Section 379 of the IPC. We
would also observe that the viclation of Section 4 being a
cognizable offence, the police could have always investigated the
same, there being no bar under the Mines Regulation Act, unlike

| Section 13(3)(iv) of the TOHO Act.

12. In view of the aforesaid discussion, we would uphold the order of

the High Court refusing lo sel aside the prosecution and
cognizance of the offence taken by the leamed Magistrate under
| Section 279 of the IPC and Sections 3 and 4 of the Prevention of
Damage to Public Property Act We would, however, clarify that

. prosecution and cognizance under Section 21 read with Section 4

af the Mines Regulation Act will not be valid and justified in the

absence of the authorisation. Further, our observations in deciding

, , and answering the legal issue before us should not he treated as
| findings on the factual allegations made in the complaint. The trial
court would independently apply its mind to the factual allegations

and decide the charge in accordance with law. In light of the

aforesaid observations, the appeal is partly allowed, as we have

Criminal Appeal arising out of SLP (Grl.) No, 10707 of 2019 page 16 of 17
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upheld the prosecution and cognizance of the offence under
Section 379 of the IPC and Sections 3 and 4 of the Prevention of

Damage to Public Property Act There would be no order as to

COSIS.

(S. ABDUL NAZEER)

AEREER A REA RN PR ERREEEEEEERES e -a-'II-

(SANJIV KHANNA)

NEW DELHI;
DECEMBER 18, 2019.
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